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Under the federal summary judgment rule, if a party fails to properly support an assertion of fact or fails to properly address 


another party's assertion of fact as required, the court may:! 


(1) give an opportunity to properly support or address the fact; 
(2) consider the fact undisputed for purposes of the motion; 


(3) grant summary judgment if the motion and supporting materials—including the facts considered undisputed—show that 
the movant is entitled to it; or 


(4) issue any other appropriate order. 


CUMULATIVE SUPPLEMENT 
Cases: 


District court did not abuse its discretion in requiring compliance with Local Rule stating that each numbered paragraph in 
the statement of material facts will be deemed to be admitted for purposes of the motion unless specifically controverted by a 
correspondingly numbered paragraph, and crediting as undisputed those facts that employee did not properly controvert in her 
opposition to motion for summary judgment filed by employer, supervisors, and coworkers, where the case contained extensive 
filings and voluminous exhibits, the district court conducted at least some scrutiny of the record independent of employee's 
statement under Local Rule, and defendants properly cited to the record to support their facts. U.S.Dist.Ct-Rules E.D.N.Y., Rule 
56.1. Russell v. Aid to Developmentally Disabled, Inc., 753 Fed. Appx. 9 (2d Cir. 2018). 
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Before summary judgment may be entered, the district court must ensure that each statement of material fact is supported 
by record evidence sufficient to satisfy the movant's burden of production even if the statement is unopposed. Fed.Rules 
Civ.Proc.Rule 56(c), 28 U.S.C.A. Jackson v. Federal Exp., 766 F.3d 189 (2d Cir. 2014). 


District Court was within its discretion in striking entire paragraphs of plaintiffs' answer to statement of facts filed by defendants 
with their motion for summary judgment, rather than employ more forgiving sanction, in action brought by physician and his 
professional corporation alleging that vaccine manufacturer and healthcare supplier transmitted unsolicited faxes in violation 
of the TCPA, where stricken portions of plaintiffs' answer were not concise and were argumentative in violation of local rule 
requiring that party opposing summary judgment file corresponding answer to statement of material facts, responding to moving 
party's filing. Telephone Consumer Protection Act of 1991, § 227, 47 U.S.C.A. § 227; U.S.Dist.Ct.Rules M.D. Pennsylvania 
Rule 56.1. Weitzner v. Sanofi Pasteur Inc., 909 F.3d 604 (3d Cir. 2018). 


Summary judgment movant's separate statement of facts would be deemed undisputed for purposes of the summary judgment 
order, where nonmovant failed to submit a separate statement of correspondingly numbered paragraphs indicating whether he 
disputed or admitted the facts asserted by the movant. U.S.Dist.Ct.Rules Ariz., Rule 56.1. Lewis v. Dirt Sports LLC, 259 F. 
Supp. 3d 1039 (D. Ariz. 2017). 


Custom fabricator company's response to federal contract bidding company's statement of material facts on summary judgment 
did not comply with court requirements, and thus, provided bidding company's statements were supported by evidence in record, 
bidding company's statements would be deemed admitted, where fabricator company's response did not contain section titled 
"Response to Statement of Material Facts," and response did not admit or deny statement in matching numbered paragraphs. 
Premier Gaming Trailers, LLC v. Luna Diversified Enterprises, Inc., 304 F. Supp. 3d 1270 (M.D. Fla. 2018). 


Any facts included in Florida Department of Corrections (FDOC) employees' summary judgment statement of material facts that 
were not controverted in inmate's response would be deemed admitted, in inmate's § 1983 action alleging Eighth Amendment 
violations. U.S.C.A. Const.Amend. 8; Fed.Rules Civ.Proc.Rule 56(c), (e)(2, 3), 28 U.S.C.A.; 42 U.S.C.A. § 1983. Watson v. 
Edelen, 76 F. Supp. 3d 1332 (N.D. Fla. 2015). 


Telemarketing corporations and their principals' opposition to Federal Trade Commission's (FTC) motion for summary judgment 
on claims for violation of FTC Act and Telemarketing Sales Rule (TSR) failed to address, much less contradict, any facts set 
forth in FTC's statement of undisputed material facts (SUMF), and thus, corporations and principals conceded those facts, even 
though their opposition included declaration from co-defendant and deposition excerpt from co-owner of corporation, since 
none of information contained in declaration and deposition excerpt was inconsistent with SUMF. Federal Trade Commission 
Act § 5, 15 U.S.C.A. § 45(a)(1); Fed. R. Civ. P. 56(a); 16 C.F.R. § 310.4(b); U.S.Dist.Ct.Rules S.D.Fla., Rule 56.1(b). Federal 
Trade Commission v. Pointbreak Media, LLC, 376 F. Supp. 3d 1257 (S.D. Fla. 2019). 


By making repetitive statements that complaint alleged one fact or another, insurer did not satisfy requirement under local 
summary judgment rule for facts to be listed with citations to documents having evidentiary value, in insurer's action seeking 
declaratory judgment that it did not have duty under professional errors and omissions insurance policy to defend or indemnify 
insured under Florida law. 28 U.S.C.A. § 2201; Fed.Rules Civ.Proc.Rule 56(a), 28 U.S.C.A. Certain Interested Underwriters at 
Lloyd's, London v. AXA Equitable Life Ins. Co., 981 F. Supp. 2d 1302 (S.D. Fla. 2013), as corrected, (Nov. 12, 2013). 


Flat denials of undisputed material facts set forth in government's statement of undisputed material facts, with no citation to 
evidentiary documentation referenced by specific page to dispute these factual assertions, were insufficient under local rule 
governing summary judgment practice, such that government's alleged facts had to be deemed admitted and would be considered 
by court in ruling on government's motion for summary judgment on Federal Tort Claims Act (FTCA) claims, to extent that 
government's factual assertions were supported by documentary evidence in record. 28 U.S.C.A. § 2671 Kibler v. United States, 
46 F. Supp. 3d 844 (C.D. Ill. 2014). 
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Where a proposed statement of fact is supported by the record and not adequately rebutted by the opposing party, the court will 
accept that statement as true for the purposes of summary judgment. Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.App.(2006 Ed.) 
Rice v. ADP TotalSource, Inc., 936 F. Supp. 2d 951 (N.D. Ill. 2013). 


District court would deem admitted each fact in multiemployer pension fund's statement of undisputed facts on its motion for 
summary judgment on issue of liability on its action against employer for withdrawal liability under ERISA, where employer 
did not respond to fund's statement, pursuant to court's local rule. Employee Retirement Income Security Act of 1974 § 4301, 
29 U.S.C.A. § 1451(a); Fed. R. Civ. P. 56(a); U.S.Dist.Ct.Rules S.D.N.Y., Civil Rule 56.1.. Pavers and Road Builders District 
Council Pension Fund by Montelle v. Nico Asphalt Paving, Inc., 248 F. Supp. 3d 374 (E.D. N.Y. 2017). 


In products liability action against automobile manufacturer based on nondeployment of side air bag during one-car crash, 
plaintiffs' failure to address certain paragraphs of manufacturer's statement of uncontested material facts, much less to properly 
admit, deny, or qualify them, meant that they were deemed admitted for purposes of manufacturer's motion for summary 
judgment. U.S.Dist.Ct.Rules D.P.R., Local Civil Rule 56. Hernandez Denizac v. Kia Motors Corporation, 323 F. Supp. 3d 277 
(D.P.R. 2018). 


Both parties failed to follow the District of Puerto Rico's local rule governing summary judgment so that the district court would 
not reach the merits of the case and denial of defendant's motion for summary judgment was warranted, even though defendant 
submitted a separate statement of uncontested facts in support of its motion; defendant did not offer specific evidence properly 
considered on summary judgment to support many of its facts, such as, defendant cited four of its fourteen facts to plaintiff's 
deposition but failed to include the deposition as an exhibit to be considered with its motion, and plaintiff failed to submit any 
separate statement admitting, denying, or qualifying defendant's statement of facts or asserting new facts. U.S. Dist.Ct.Rules 
D.P.R., L.Cv.R. 56. Mercado-Reyes v. City of Angels, Inc., 295 F. Supp. 3d 74 (D.P.R. 2018). 


In ancillary action brought by limited liability company's (LLC) court-appointed receiver against LLC's investor, seeking return 
as fraudulent transfer of amount investor received from LLC which exceeded amount of his original investment together with 
prejudgment interest, factual statements from receiver's motion for summary judgment were deemed admitted, where investor's 
memorandum in opposition did not specifically controvert facts set forth in receiver's numbered statement of facts which bore 
on Ponzi nature of LLC, investor cited no facts from the record to challenge facts presented by receiver, and investor failed to 
restate each numbered paragraph from receiver's statement of material facts. Fed-Rules Civ.Proc.Rule 56(c)(1), 28 U.S.C.A.; 
U.S.Dist.Ct.Rules D.Utah, Civil Rule 56—1(c). Miller v. Wulf, 84 F. Supp. 3d 1266, 90 Fed. R. Serv. 3d 1596 (D. Utah 2015). 
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Footnotes 
1 Fed. R. Civ. P. 56(e). 
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